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[The word of truth which agitates the heart like a thorn
Let me articulate it today, so it may disappear]
Faiz Ahmad Faiz (1967)"

Introduction

There are dead empires and living ones — blustering, blundering, and alive. Just off
Harley Street in Rawalpindi’s cantonment area is a walled triangular plot of land.
There is an unassuming black iron gate at the entrance to this compound, the
Rawalpindi War Cemetery, commonly known as gora qabristan (white [people’s]
graveyard). This harmless reminder of an often-vicious empire is home to 357
graves from the First and Second World Wars. Two hundred and fifty-seven of
these burials of British soldiers are connected with operations on the northwest
frontier of the present-day Pakistan—Afghanistan border.”

Since 2004, as part of the U.S.-led “war on terror” (henceforth WOT), there
have been 430 drone strikes in Pakistan’s Federally Administered Tribal Areas
(henceforth FATA), adjoining the Pakistan—Afghanistan border — or 414, or 88,
depending on the source you prefer (see Table 1; Gregory, 2011: 240).°> The
Pakistan military itself has conducted over 251 military operations as part of the
war effort (Khalid and Roy, 2016: 239), and more than 100,000 military personnel
have been deployed to the FATA (FATA Secretariat, 2015: 5). The FATA have a
population of four million, comprising seven agencies — North Waziristan, South
Waziristan, Bajaur, Orakzai, Mohmand, Kurram, Khyber — and six frontier
regions (see Figure 1). In May 2018, the FATA were merged into Pakistan’s
Khyber-Pukhtunkhwa province through a constitutional amendment, with a two
year transition period for FATA’s “mainstreaming.” The legal and governance
implications of this profound change, which are beyond the scope of this essay,
are currently being worked out — the FATA Interim Governance Regulation, for
instance, has been challenged in court.

In 2013, U.S. President Barack Obama spoke of how “Al Qaeda and its affili-
ates try to gain foothold in some of the most distant and unforgiving places on
earth. They take refuge in remote tribal regions. They hide in caves and walled
compounds. They train in empty deserts and rugged mountains [conventional
military action could not work in], territories that have no functioning police or
security services — and indeed, have no functioning law”. He was rehashing a list of
stock ingredients for any description of FATA: remoteness; distance (from where,
one might wonder); unforgiving geography; tribal-ness; and lawlessness.* These
mainstream depictions of the FATA, within and outside Pakistani political dis-
course, coupled with restricted media access to the region, feed belief in its dan-
gerousness within and outside Pakistan. Their purportedly unchanged tribal-ness
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Table I. Drone strike aggregates.®

Data released by the
Director of National
Intelligence (not

The Bureau of Pakistan-specific,
Investigative New America Long War but for areas outside
Journalism Foundation Journal “active hostilities”)
Sources (2004-2018) (2004-2018)  (2004-2009) (2009-2016)
Number of strikes 430 414 88 526 (outside “areas of
active hostilities”)
Number killed 25154026 2365-3698 979 2803-3022
Civilians killed 424-969 245-303 94 65—117 (“noncombatant
Children killed 172207 X X deaths”)

x =not provided by source.

and ruggedness serve to render them wilder and hence acceptable to target, wheth-
er in drone strikes by the U.S. or in military operations conducted by the
Pakistan military.

History lends a hand. In 1885, Richard Temple, Secretary to the Punjab Chief
Commissioner, reported on the frontier tribes thus, “These tribes are savages —
noble savages perhaps — and not without some tincture of virtue and generosity,
but still absolutely barbarians nevertheless. They have nothing approaching to
government or civil institutions. Mohamadenism, as understood by them, is no
better, or [...] worse than the creeds of the wildest race on earth. They are thievish
and predatory to the last degree [...] they are fierce and blood thirsty — perpetually
at war with each other. (Paget, 1874: 2)”. John Morley, Secretary of State for
India, used to write to the Governor General with updates on frontier adminis-
tration and “the wild cats of the frontier” (MSS EUR D/573, 1907: 244).

The law also lends a hand. The 1935 Government of India Act, in place until
Pakistan’s first constitution was enacted in 1956, designated the tribal areas
“excluded areas”; the 1956 and 1962 constitutions designated FATA as “special
areas.” Until May 2018, Article 247 of Pakistan’s present constitution (1973),
excluded the FATA from the purview of regular legal and political practice.®
Section 3 of Article 247 stated that “No Act of Parliament shall apply to any
Federally Administered Tribal Area [...] unless the President so directs”; Section
5 said, “Notwithstanding anything contained in the Constitution, the President
may, with respect to any matter, make regulations for the peace and good
Government of [...] Federally Administered Tribal Area”; and Section 7,
“Neither the Supreme Court nor a High Court shall exercise any jurisdiction
under the Constitution in relation to a Tribal Area, unless Parliament by law
otherwise provides.”
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Figure |. The (former) tribal areas along the Pakistan-Afghanistan border.
Source: Shinwari (2012), modified by author.
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The now-repealed Frontier Crimes Regulation (FCR) of 1911 — first enacted as
the Punjab Frontier Crimes Regulation 1887 — was a product of the imperial
anxiety that frontiers induced, notions of riwaj (custom), and the felt inconve-
nience of providing due process in frontier conditions. Lending the language of
legality to extensive executive prerogative, the FCR aimed to address “crime of the
characteristic frontier type,” modifying the “primitive institution” of the jirga
(assembly of tribal elders) for “rough and ready [...] justice” (Report of the
FCR Committee, 1899).” The FCR gave Political Agents (PA) — a colonial-era
office meant to serve as intermediary between the government and the tribes — vast
judicial prerogative to fine and detain “hostile groups,” demolish property, con-
vene councils of elders to investigate disputes, and accept or reject council findings.
Section 21, for instance, gave the PA the power to arrest the members of a culprit’s
tribe; Section 39 gave powers to arrest without a warrant. The FCR is widely
referred to as “black law” in news coverage in Pakistan, and is seen through its
denial of three basic rights: waqeel (right to legal representation), daleel (right to
present evidence), appeal (against arrest and detention) (Roder and Shinwari,
2015: 25).

While the FATA are a “palimpsest of bombardment” — Priya Satia’s (2014:
17) compelling description of areas targeted by drone strikes today — they are also
a palimpsest of regimes of governance that were and are frequently at odds with
each other. To reiterate a point many have made in the wake of Giorgio
Agamben’s (2003) work, such a space is produced with, from and in law, not
outside it. Contrary to mainstream views of the region as subject to unchanged
colonial-era frontier administration, and an exception to and exclusion from this
or that law, I examine the FATA as jurisdiction.® Rather than view FATA as
where domestic and international law meets its limits, I approach it as an over-
lapping of jurisdictions — those recognized by the Pakistani state and international
community by virtue of FATA falling within the country’s territory; that arrogated
by the U.S. as part of its war effort; and that produced by the jurisdictional play
ongoing since the 1950s in Pakistan’s higher courts. In a sense, the WOT is juris-
diction: the primary domestic (U.S.) legislative basis for drone strikes is the
Authorization to Use Military Force (AUMF), a Congress resolution passed the
week after 9/11. The AUMF permits the President to use “all necessary and appro-
priate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks [of 9/11] or har-
bored such organizations or persons.” When the ratio sets up a president against
nations, organizations and persons, we are far from a world of self-contained,
comparable national sovereignties.’

Thinking with the war on terror in the FATA also presents a challenge to
anthropological writing on the state, which in the wake of Radcliffe-Brown’s
designation of the state as a “fiction of the philosophers” (1940: xxiii), and building
upon Philip Abrams’ call to “abandon the state as a material object of study”
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(1977: 75, 76), has tended towards dereifying states. What, we should ask, are the
implications of and stakes in projects seeking to disaggregate the state where state
sovereignty is enlisted in ongoing projects of state building and claim-making
and where the rallying call, after seven decades of independence from colonial
rule, is da sanga azadi da (Pashto for “what freedom is this”)? Da sanga azadi
da is the rallying call of a political movement that has recently emerged from the
FATA, mobilizing against the region’s brutalization as part of the war on terror.
Led by the twenty-four-year old Manzoor Pashteen, the movement has held large
rallies across major cities in Pakistan, and has been subjected to harsh military
pushback. Is it not premature to declare the state dereified when the work of
cutting it down to size is ongoing in the streets, in offices, in courts, on paper,
and in ploy?

In what follows, I examine sovereignty as manifested in accidents, and in the
play of the jurisdictional in Pakistan’s courts. I show how entanglements between
lies, laws, and histories produce accidents and, in turn, how the accidents dis/
entangle these knots. I do this by juxtaposing an account of an automobile acci-
dent in Lahore on 26 January 2011 involving the Blackwater employee, Raymond
Davis, with a drone strike in the FATA’s North Waziristan Agency, the day after
Davis was released by a court in Pakistan.

Accidents and their exposures may very well be the only ways to see in
this context. The C.I.A.’s drone war in Pakistan is after all a covert one — it
was officially recognized only in 2012. Meanwhile, the first drone strikes in
Pakistan were reported in 2004. John Brennan, C.I.A. director, publicly stated
in 2012: “I will not discuss the sensitive details of any specific operation today. I
will not, nor will I ever, publicly divulge sensitive intelligence sources and methods.
For when that happens, our national security is endangered and lives can
be lost.”!?

Presentation of this paper at academic fora in the U.S. has tended to elicit some
variant of the following response: “We don’t know what drones are doing there. It
is so important that you bring this information and those views here.” Uneasy
about this interpellation as someone who connects there and here for “us,” and
solves “our” problem of ignorance, I have wondered why this demand for infor-
mation made me especially reluctant to supply it. I did not want to obey this
summons to reveal. I began to think that this need for more information could
be serving as an alibi for political critique: once we — myself included — know more,
once we really know, then we will be in a position to distinguish right from wrong.
I should add that this is not specific to American audiences. In Pakistan, the
dynamic has been similar: “We who live outside the FATA don’t really know
much because of a strictly enforced media blackout.”

Such forms of unknowing — what Manu Vimalassery et al. call “epistemologies
of unknowing” (2016: 1) — are refusals of relationality. For it is not that testimony
has not been provided. In fact, it has literally had to come all the way to the U.S.
from Pakistan. In October 2013, Rafiq ur Rehman, with his two children, nine and
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thirteen years old, came to D.C. and gave testimony about his sixty-seven-year old
mother’s death in a drone strike in North Waziristan Agency in October 2012. The
hearing was attended by five members of Congress'' (see Amnesty International,
2013; Cavallaro et al., 2012).

And so, over the years, this essay has gone through excisions — I have tried to
remove all information that could be sourced only to me. Thus, I have excluded
most conventional “ethnography,” and instead relied upon publicly available
material — available, that is, to anyone willing to do some work to access it.

Empire’s accidents
(i) Obama’s slip — Washington, D.C., U.S. 2013

On 23 May 2013, as then-U.S. President Barack Obama delivered a speech at the
National Defense University in Washington D.C., describing the circumstances
around the drone strike in Yemen that killed U.S. citizen Anwer al-Awlaki, he
made a verbal slip:

Of course the targeting of any American raises constitutional issues that are not
present in other strikes [...] but the high threshold that we have set before taking
leg-[. .] lethal action applies to all potential terrorist targets regardless of whether or
not they are American citizens.'”

(i1) Jason Bourne gone wrong — Lahore, Pakistan 2011

Policeman: Mister...what...your name

Other policemens’ voices: Raymond, Ray-mawnd, Ra-mun

Policeman: What name?

Raymond: Raymond. Raymond.

Policeman: From America? From America?

Raymond: Yes.

Policeman: You’re from America. Raymond? Raymun? And you belong to
American embassy?

Raymond: My passport...yes, Raymond. My passport. I want my passport. It is at
the site. It’s lost. It’s somewhere on the road.

Policeman: You working in consul general? As a?

Raymond: Just as a consultant.

Policeman: What your name.

Several policemen’s voices: Raymond Davis. Just make it Diamond, write
down Diamond

Raymond: Can I sit down?
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Policeman: Yes, yes. Sit. Give you water? Give him water.

Raymond: Do you have a bottle? A bottle. Bottled water.

Policeman: Yes. Bottle. Yes [suppressed laughter amongst the policemen can
be heard]

Policeman: Pure water, this. Nestle. Give him Nestle [suppressed laughter]
Policeman: No money, no water [more suppressed laughter]

Policeman: He understands all of this we’re saying, he’s just killed two men.
(Interrogation room, Anarkali police station, Lahore, Pakistan, 26 January 2011)"3

On 26 January 2011 at around 1 pm, Ibad-ur-Rehman died on a road in Lahore
when an SUV ran him over in the Muzung Choongii area. The SUV was in a rush,
and to get around the red light, jumped the median — Ibad-ur-Rehman, mounted
on a motorbike, was part of oncoming traffic. The SUV sped along, stopped again
after a kilometer, tried picking up a man from the road, failed, and sped away once
again. The man tried to leave in his own car, was intercepted by traffic wardens
and a gathering crowd, and then taken to Anarkali police station. A few feet from
where the man and his car had stood, lay the bullet-ridden bodies of Faizan Haider
and Faheem Shamshad. Police arrived, the crowd of onlookers grew more dense,
and traffic ground to a chaotic halt. Half an hour later the bodies had been
removed, the blood had been washed, and the story had shifted to television
screens across Pakistan. The man was Raymond Davis, he had shot Faizan and
Faheem (on a motorbike next to his car) at a red traffic light, then radioed the U.S.
Consulate for help, which came in the form of the SUV, running over Ibad-ur-
Rehman. Davis photographed the bodies he had just shot at, and then attempted
to drive away.

News reporters across Pakistani television channels frenetically questioned and
predicted what would follow; talk show hosts and their guests argued agitatedly;
and major streets in Lahore and Karachi became the scene of angry demonstra-
tions and loud anti-U.S. chants — the rage was palpable, visible, and the demands
for justice insistent. News anchors were particularly troubled by how Davis had
done all this “din diharay” (in broad daylight). They commented on his “relaxed
and non-cooperative attitude” during interrogation, referring to video clips from
the police investigation where Davis was seen refusing to sign police papers and
exasperatedly gesturing with his hands as if “he was done” (Express Tribune 24/7).
It was one white man to a whole country — the ratio was excessive.

Davis said he shot in self-defense, as Faheem and Faizan tried to rob him. Davis
also said they were Pakistani military spies out to kill him; Pakistani media per-
sonalities said they were Pakistan military intelligence men; other media person-
alities added that Davis was not a diplomat, but a C.I.A. spy; eyewitness accounts
said Davis shot the two men in the back so it could not have been self-defense, and
so on. An editorial in the prominent Pakistani newspaper, DAWN, concluded,
“This issue is mired in so many versions of the truth that it’s hard to know who’s
telling the truth...My guess is that all sides are lying” (11 February 2011).
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While the story was expanding through rumor and revelation on television,
there was another death. Eleven days after the accident, Faheem’s wife ingested
poison. Speaking to television reporters from the hospital bed moments before her
death, she said she had done this because she feared she would not get justice and
Davis would be released under U.S. pressure. A week later, on 15 February,
Barack Obama called for the release of “our diplomat.” Five days later, The
Guardian reported that Davis was a C.I.LA. operative, not a diplomat, and that
U.S. newspapers had agreed not to divulge that information upon the U.S. govern-
ment’s request.'* Pakistan’s Foreign Minister resigned, stating he was being forced
to grant Davis diplomatic immunity.'> When the Pakistan Ambassador to the U.S.
was summoned to C.I.A. headquarters for help in securing Davis’ release, he is
reported to have said, “If you’re going to send a Jason Bourne character to
Pakistan he should have the skills of a Jason Bourne to get away.”'® A court
trial ensued, as did a diplomatic standoff between Pakistan and the U.S.

On 16 March 2011, the Lahore High Court convened and Davis’ trial began.
Midway, a senior military official intervened, the judge ordered the courtroom

Figure 2. These cartoons appeared in the Daily Mashriq during the Davis trial. Source: Daily
Mashriq, 10 February 201 1. Above the cell marked “Raymond Davis,” is Urdu for “Return
our man.”
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cleared of media personnel, and announced that a Shariah court had been instituted.
Faheem and Faizan’s families then filed into court and it was announced that $2.3
million would be paid to them as blood-money (diyat). Newspapers reported that
the military official had been in touch with U.S. officials during the trial. Davis was
officially pardoned, and within minutes he had boarded a plane and left Pakistan,
defying an ecarlier court order that had placed him on the Exit Control List. It was
also reported that counsel for the victims® families was kept under “forced
detention” during the trial."” It is a public secret in Pakistan that the victims’ families
were pressured into accepting the deal. Placards in the ensuing demonstrations in
Pakistan protesting Davis’ release read: “Nation cries, America buys, and Raymond
Flies.” More demonstrations and burnings of the U.S. flag and effigies of white men
took place across Pakistan. Then they grew tired, the fire smoldered, the men had to
go to work, and the media moved on. In October 2011, Davis was arrested in
Colorado for assaulting a man over an Einstein Bagels parking spot.

Figure 3. Source: Daily Mashrig, 10 March 201 |. “Raymond Davis” is written in Urdu on the
tree trunk and “U.S. aid” on the box with dollar notes.
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Figure 4. Source: Daily Mashrig, 15 March 201 1.

(ii1) In the event, some collateral damage - North Waziristan Agency, 17
March 2011

On 17 March 2011, the day after Davis left Pakistan, another accident occurred
600 km northwest of Lahore, in the North Waziristan Agency (NWA). A drone
missile struck a jirga (meeting) of tribal elders, “mistaking” them for “militants.”
Newspapers reported that “at least 40 people” were killed.'®

I examine accidents as a counterintuitive manifestation of imperial sovereignty.
What I call “sovereign accidents” highlight arbitrariness and lack of economy. If
we adopt accidents as the vantage, what view of sovereignty emerges? There is a
dual aspect to the sovereign accident: (i) it highlights that the sovereign can afford
to make the error and (ii) momentarily, it exposes the workings of sovereign
power.'” Rebecca Stein, in her compelling documentation of the Israeli state’s
use of social media, makes a case for rendering more complex and qualified
accounts of state supremacy (2012). She writes, “the state’s turn to the digital
field is anything but sovereign: rather it is awkward, filled with errors and mis-
calculations that evidence not merely the lack of omnipotence, but also [...] lack of
digital proficiency” (Stein, 2012: 911). I suggest that the sovereign makes errors
because it can. The sovereign can make multiple errors in a short span of time — for
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instance, a Pakistan government report tells us of twenty three “accidental deaths”
in five days of drone strikes in Pakistan in 2008.%° Economy and excess are both
features of imperial sovereignty — imperial sovereignty, in fact, is in its unpredict-
ability. What is of importance here is not just the inconsistency, but that the
sovereign can afford to be erratic, whimsical, brash, and inconsistent.

It is the exposure — tied to the physicality of the event — that provides an opening
for challenging the sovereign. But seizing the space granted by the exposure and
gathering the shards of sovereignty — drone missile scrap material, for instance — to
make a case against the sovereign will be a long, tortuous process. The sovereign
can reconstitute with a flourish, but those on the receiving end of its awesome
lethal power can challenge only in fragments: in video footage recorded sneakily,
in photos taken surreptitiously after a strike, in legal cases initiated on the basis of
those evidentiary fragments. Often, these incipient challenges will be suddenly
aborted.Tariq Aziz, a sixteen year old from NWA, attended an anti-drone meet
in Islamabad, Pakistan’s capital city, on 30 October 2011. He took lessons in using
a camera from a lawyer who has been filing lawsuits on behalf of drone strike
victims’ families, to gather evidence for future drone lawsuits. The day after the
meeting, as Tariq was driving back to NWA with his cousin, a drone struck their
car killing them both. His cousin was twelve years old.”'

The U.S. Department of Defense’s Dictionary of Military and Associated Terms
defines collateral damage as “unintentional or incidental injury or damage to
persons or objects that would not be lawful military targets in the circumstances
ruling at the time.”** But how unintentional is collateral damage? Published inter-
views, information leaks, investigative reporting, and burgeoning scholarship
(Chamayou, 2015; Gregory, 2011; Gusterson, 2016; Shaw and Akhter, 2011)
have shown that military age males have been assumed to be combatants and
hence legitimate drone targets. When Tara McKelvey, a journalist, asked the
U.S. Ambassador to Pakistan, “What is the definition of someone who can be
targeted?,” he responded, “The definition is a male between the ages of 20
and 40.”%

Targeting protocols in signature strikes show that these collateral deaths were
factored into the decision-making process. Signature strikes were those in which
targets were killed based on behavioral profiling (Gusterson, 2016: 94). Quoting a
New York Times report, Hugh Gusterson writes that the method assumes that
“people in an area of known terrorist activity, or found with a top Al Qaeda
operative are probably up to no good” (p. 95). Further, he describes a weighing
of the number of expected civilian casualties against the importance of the com-
batant(s) being targeted: if fewer than ten are expected to die then the decision to
strike can be taken low in the chain of command, and if more than ten are expected
to die then the decision travels up the chain of command (p. 97). These appear to
be deaths by design, they are part of decision calculi involving lawyers, they are
foreseen — regretted perhaps, but acceptable. The lethal, then, is carefully produced
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by and with the legal. It could be said that the elaborate decision-making process is
a sentencing, the carrying out of punishment. This resort to legal analogy is not
new — Richard Davies, Secretary to the Punjab Government in 1864, viewed fron-
tier military expeditions by British forces as “judicial™:

The dispatch of an expedition into the hills is always in the nature of a judicial act. It
is the delivery of a sentence, and the infliction of a punishment for international
offences [...] It is [...] the only means by which retribution can be attained for
acknowledged crimes committed by its neighbors, and by which justice can be satis-
fied or future outrages prevented. In the extreme case in which expeditions are
unavoidable, they are analogous to legal penalties for civil crime — evils in themselves
inevitable from deficiencies of preventive police, but redeemed by their deterrent
effects (Paget, 1874: 5)**

Secreey Deception

U.S. embassy cables, courtesy Wikileaks, reveal that in 2008, when Pakistan’s
Interior Minister, Rehman Malik, suggested during a Pakistani military operation
in the FATA that U.S. drone strikes be put on hold, then-Prime Minister Yousuf
Gillani, “brushed aside Rehman’s remarks” and said, “I don’t care if they do it as
long as they get the right people. We'll protest in the National Assembly and then
ignore it.”*> On 21 November 2008, Gillani made the following statement in
Pakistan’s parliament, “Such attacks are intolerable, and we protest against it.”*°

Given that Pakistani authorities have given consent, albeit covertly, it is some-
times said that there is no ground from which to mount arguments against drone
strikes.?” This raises, inter alia, the question of what counts as consent in interna-
tional law, and who speaks for and as the Pakistani state. Sikander Shah (2015)
notes that since 2010 the Pakistan government has submitted notes verbales to the
U.S. embassy in Islamabad condemning drone strikes; the national and provincial
legislatures have issued official pronouncements against the strikes; and in 2012 the
Khyber Pukhtunkhwa provincial assembly passed a resolution against the strikes
(p- 89, 95). He argues that even if the Pakistani military covertly collaborates with
the C.I.A. in conducting drone strikes, it does not constitute an approval by “the
Government of Pakistan” (p. 34). For support, he notes that in the absence of a
United Nations Security Council (UNSC) decision to use force, the only way that
the U.S. can unilaterally conduct armed operations on Pakistani soil, without
Pakistan’s consent, is if it acts in self-defense. He further notes that the U.S. has
not reported its drone strikes on Pakistani territory to the UNSC as mandated by
Article 51 of the UN charter.”® With the caselaw analysis in the next section I show
that the question of how “the state” speaks for and to the FATA has long been a
knotty one, predating the “war on terror”.



62 Critique of Anthropology 40(1)

Now consider the Davis incident: at a press conference on 15 February 2011,
Obama was asked by U.S. reporters about attempts to have Davis freed from
Pakistan. He said:

With respect to Mr. Davis, our diplomat in Pakistan, we’ve got a very simple principle
here that every country in the world that is party to the Vienna Convention
[follows...]if it starts being fair game on our ambassadors around the world, includ-
ing in dangerous places [...] and they start being vulnerable to prosecution locally,
that’s untenable. It means they can’t do their job [...] for those who aren’t familiar
with the background on this, a couple of Pakistanis were killed in an incident between
Mr. Davis [in] Pakistan. So obviously, we’re concerned about the loss of life. We're
not callous about that. But there’s a broader principle at stake that I think we have
to uphold.”

When five days later The Guardian revealed that American newspapers had agreed
to the U.S. State Department’s requests to hide Davis” C.I.A association, Arthur
Brisbane, editor of the New York Times, defended his paper’s decision in a piece
titled, “An American in Pakistan.”* Brisbane labeled the responsibility to not
have Davis killed in “a country seething with anti-American feeling [...] human-
itarianism.” He wrote, “It was a brutally hard call [and] reflects the limits of
responsible journalism in the theater of secret war.” Note the discrepant stakes
in the democratic: a couple of lives there versus the possibility of responsible
journalism here.?!

The stakes in withholding information are not just modes of government (Dean,
2002: 369), but life itself, inflected by citizenship. Syrian national Abu Hamza
Rabia (long a target) was killed in a drone strike in NWA in December 2005; a
seventeen-year old and an eight-year old, asleep in the house, were also killed.*?
Pakistani journalist and “fixer” for western media sources, Hayatullah Khan, vis-
ited the house and took photographs of the damage. Villagers claimed the missiles
were fired from drones, and collected and showed pieces of the exploded missiles to
Hayatullah. This contradicted the government’s claim that the explosion had
occurred as Rabia was handling explosives in his house (4 December 2005,
DAWN). A few days later, on his way to cover a student demonstration in
NWA protesting the seventeen-year old’s death, Hayatullah was kidnapped. His
handcuffed, bullet-ridden body reappeared near his house on 16 June 2006. A year
later, a bomb exploded outside Hayatullah’s house killing his widow. A few doc-
umentaries that Hayatullah worked on as a “fixer” for Western journalists won
Pulitzer prizes for the journalists who made them. Hayatullah’s story, available in
scattered accounts of his death on a handful of websites, lives on in online
search engines.*

Jodi Dean makes the important point that because of secrecy, “revealing the
hidden [becomes] the means of organizing democratic politics rather than mobi-
lizing collective action” (2002). The lawsuits I examine next point to other means
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of conducting political struggles. They demonstrate that collective action and its
mobilization is not, and sometimes cannot be, the struggle everywhere.

Step up, sovereign!

Where the war in question is a covert one, how does one proclaim damage from it
and make reparative claims? What of repair when the damage never occurred? Jane
Bennett writes that “in a world of distributed agency, a hesitant attitude toward
assigning singular blame becomes a presumptive virtue” (2009: 63). She concedes
that “sometimes moral outrage [...] is indispensable to a democratic and just polit-
ics.” But a “politics devoted too exclusively to moral condemnation and not enough
to a cultivated discernment of the web of agentic capacities can do little good,” she
cautions. Bennett acknowledges the contestability of her claims. Ultimately, she
says, what is needed today is a question of political judgment: should we
“acknowledge the distributive quality of agency to address the power of human-
nonhuman assemblages and to resist a politics of blame? Or should we persist with a
strategic understatement of material agency in the hopes of enhancing the account-
ability of specific humans?” The answer to whether we ought to resist or encourage a
politics of blame has to do with who asks the question, of whom, why, and in what
circumstances. Rather than address it from a distance — a safe distance from the sites
of this “secret war” — next, I examine litigation by drone strike victims’ families for
lessons in the knotting of the political, jurisdictional, and the play of sovereignty.

On 17 March 2011, the day after Davis was released, a drone missile struck a
jirga (meeting of male elders) convened to resolve a dispute over chromium mining
in the North Waziristan Agency, mistaking them for “militants.” A lawsuit was
initiated by families of the tribal elders killed. Their petition demanded that the
Peshawar High court (provincial high court of the Khyber-Pukhtunkhwa prov-
ince) order the Pakistan government to (i) “immediately assert its State
Sovereignty and convey forcefully to the U.S. in clear terms that no further
drone strikes will be tolerated on its sovereign territory”; (ii) “protect the right
to life of its citizens and use force if need be to stop extrajudicial killings with
drones”; (iil) “immediately contact the Security Council” for violation of Article 2
(4) of the UN Charter; (iv) gather data of victims of drone strikes and encourage
victims to come forth, and approach the UN Human Rights Council and the
Special Rapporteur on extrajudicial, summary or arbitrary executions; (v) and
assert its “right to reparation” under the International Law Commission’s Draft
Articles on State Responsibility [...].”

In May 2013, the Peshawar High Court delivered its judgment and held that
drone strikes by the C.I.A. and U.S. authorities were “blatant violation[s] of basic
human rights and against the UN Charter [and] Geneva Convention.” They
“constitute[d] a war crime, cognizable by the International Court of Justice or
Special Tribunal for War Crimes, constituted or to be constituted by the United
Nations for this purpose.” The judgment held that U.S. authorities should pay
compensation for the damage to life and property. The court then directed the
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government to initiate complaints to the UN. Should those lead nowhere, “the
Government of Pakistan shall sever all ties with the U.S. and as a mark of protest
shall deny all logistic and other facilities to the U.S. within Pakistan.”**

This judgment joins another one from the Islamabad High Court in relation to a
drone strike on 31 December 2009. On 13 December 2010, The Express Tribune, a
news daily in Pakistan, carried the following headline: “Tribesman submits appli-
cation to register First Information Report (F.I.R.) against C.I.A. station chief.”*?
The tribesman was Karim Khan suing Jonathan Banks for “criminal activity within
a sovereign state.” The F.I.R. alleged that a drone strike on 31 December 2009, in
which three Hellfire missiles were fired on a hujra (the meeting area designated for
males in Pakhtun houses) in the Machi khel village of NWA, killed Khan’s brother
and son.*® The F.I.R. asked the police that a “cognizable offence” under Section 154
of the Pakistan Code of Criminal Procedure be recognized, and investigation begun:

Jonathan Banks, an American national who is C.I.A.’s Islamabad Station Chief, is
responsible for the murder of [my] son and brother. [...] Banks is running an illegal
clandestine spying operation throughout Pakistan, but specifically in NWA.[...] Banks
and his allies throw a Global Positioning System device at a targeted house and the
drone, which is remotely controlled from an undisclosed location, strikes at the target.

The net of culpability was cast wider in Khan’s second F.I.R., filed jointly in July
2011 with two more victims’ family members against John Rizzo, the C.I.A.’s
Legal Operations Chief, for authorizing the murders. Rizzo, at the apex of the
“clandestine network,” signed off on approval requests for drone strikes during his
tenure.’” The arc of responsibility drawn up in the F.I.R. shows how perceptions
of the operation of drones situate actors in relation to each other:

Rizzo has conspired with many other U.S. agents, including those who have asked his
permission to kill people, the other lawyers with whom he has discussed the autho-
rization to kill, and the U.S. intelligence or military officers with their hands on the
joy-sticks of the video consoles used to guide the drones and their missiles.

The Islamabad police did not register either F.I.R. citing jurisdictional limitations —it
was argued that the alleged murders had taken place in the FATA, and not within the
precinct of the Islamabad Police Station (IPS). Khan’s lawyer then initiated legal
proceedings against the Station House Officer of the IPS. Khan’s counsel argued that
Rizzo was subject to the Pakistan Penal Code’s criminal jurisdiction, since the mur-
ders were carried out “on Pakistani soil, of Pakistani citizens and the conspiracy to
commit these murders was coined under [the IPS’s] territorial jurisdiction.” They
ended by invoking the “inalienable right” of every Pakistani citizen to have an F.I.R.
registered. In April 2015 the High Court held that a cognizable offence had occurred,
and directed the IPS to register Khan’s F.I.R. and begin investigation. The court
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noted, “no one is above the law of the land.” A little while later the Islamabad police
again transferred the case to the FATA Secretariat on the grounds that it had taken
place in the FATA. The petitioners again went to court.

In early 2018, Justice Siddiqui of the THC asked the Islamabad Deputy
Inspector General of Police if it were not the responsibility of the state to protect
the rights of citizens against foreign aggression. Rejecting the police claim that it
was a diplomatic issue, that the site of the Miranshah drone attack was
“controversial,” and that relations with the U.S. were at stake, the judge asserted
that it was primarily an issue concerning the right to life of Pakistani citizens, and
that the police transfer of the case had frustrated the court’s orders. Justice
Siddiqui is reported to have said, “We can show our annoyance towards our
own agencies but can’t dare question the C.I.A. and Blackwater [...] Are air strikes
inside Pakistan not a violation of our airspace? The C.I.A. station chief master-
minded the drone attack conspiracy while sitting in Pakistan. That is why this
F.LR. falls under our jurisdiction.”*®

FATA as jurisdiction

This jurisdictional question, centered on Article 247 (7) of Pakistan’s 1973 consti-
tution, has a longer provenance, predating the war on terror. I examine caselaw
below to show how heavily and deeply litigated the FATA are, and to challenge
the assumption of the FATA as a lawless space — to see the FATA otherwise than
the abjection narrative many of us are familiar and comfortable with. Writing the
FATA with and in law is a strategic move — given how the lethal stands on a legal
footing, it could make for representations of the FATA that make their targeting
less defensible.

One of the most frequently cited cases dealing with the question of court juris-
diction vis-a-vis the tribal areas is the 1975 Chaudhry Manzoor Elahi vs. Federation
of Pakistan case.*® The case arose around the arrest and detention of Chaudhry
Zahoor Elahi, a parliamentarian (then leader of the opposition). Elahi was arrested
from his house in Lahore (Punjab province) and taken to Kohlu (tribal areas,
Balochistan province)* by the police where he would be outside the courts’ juris-
diction, per Article 247 (7) of the constitution: Neither the Supreme Court nor a
High Court shall exercise any jurisdiction under the Constitution in relation to a
Tribal Area, unless Majlis-e-Shoora ( Parliament) by law otherwise provides. Taking
political opponents to areas governed by the FCR to escape regular court juris-
diction has been a common abuse of the FCR by ruling authorities. Elahi chal-
lenged his internment, alleging violation of Article 9 of the constitution, which
guarantees that no one will be deprived of life or liberty except according to law.
He moved the Supreme Court (SC) under Article 184 (3). Article 184 (3) empowers
the SC to make an order if it considers that a question of public importance with
reference to enforcement of the Fundamental Rights is involved. To attract the
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SC’s jurisdiction under Article 184 (3), then, a violation of Fundamental Rights
had to be established.

There was another obstacle: Elahi was arrested on 12 November 1973, and while
he was arrested from within the Lahore High Court’s territorial jurisdiction, juris-
diction was temporally unclear because the President’s Proclamation of Emergency
was in force at the time.*' Under the proclamation, certain Fundamental Rights and
powers of the courts were suspended. The court read Article 247 (7) of the constitu-
tion to have excluded the SC’s jurisdiction to enforce rights but “saved” some juris-
diction by reading Article 175 of the constitution thus:

The constitution itself, in Article 175 (2) makes a distinction between the jurisdiction
conferred on the Courts by the constitution and that conferred by or under any law.
The ouster of jurisdiction contemplated by clause 7 of Article 247 relates only to the
former [...].

Key to interpretations of Article 247 (7) was the phrase, “in relation to.” Justice
Salahuddin took “in relation to” as not comprehensive enough to include the con-
travention of a Fundamental Right as it accrued to persons “residing and arrested
outside the tribal area.” To do this he invoked the constitution’s framers’ intentions:
“For it can never be the intention of the framers [] to give so clearly and solemnly the
Fundamental Rights with one hand and take them away with the other.”

In another splintering of the jurisdiction question, this time regarding Elahi’s
habeas corpus petition, the court held that the bar on jurisdiction under Article 247
(7) did not apply as he had been arrested from outside the tribal areas. This
splintering was a function of overlapping jurisdictions, for Elahi had been arrested
in Lahore, which fell within the territorial limits of the Lahore High Court. Thus,
Justice Salahuddin Ahmad asked how, when someone residing within the territo-
rial limits of a High Court’s jurisdiction had been dealt with illegally, the High
Court was unable to grant relief under the Constitution? He concluded that con-
stitutional provisions regarding fundamental rights and the courts’ jurisdiction to
enforce them were not controlled by Article 247 (7):

For it would be absurd that while the arm of an authority in a tribal area is long
enough to reach the person residing outside the area, the Supreme Court or a High
Court is powerless to come to the rescue of a person whose Fundamental Rights have
been flagrantly violated within its own territorial jurisdiction.

Calling the FCR a “relic of the days of imperialism” and “shocking to [a] universal
sense of justice,” he cited the Supreme Court’s Samander vs. Crown (1954) judgment
in which Justice Alvin Robert Cornelius had found the FCR to be “obnoxious to all
recognized modern principles governing the dispensation of justice.”*

The frequent invocation of Samander by courts is itself an interesting insight
into how the Supreme Court’s earlier judgments have subsequently been inter-
preted and deployed for claims against the FCR — for in Samander, Justice
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Cornelius had asserted the unfettered authority given by the FCR to the executive.
In his judgment he had noted:

Since the proceedings before the Deputy Commissioner and the Commissioner were
not amenable to any rule which might be regarded as a rule of “due process” [...] it is
impossible for this Court to apply any principles whatsoever which may possess the
slightest validity for judging the correctness or otherwise of their decisions. The
authorities from whose decisions an appeal is sought to be brought before this
court, are practically free from all rules [...] To allow an appeal would be plainly
contrary to the intention of the authority which enacted the Frontier Crimes
Regulation 1901 which was to leave the Deputy Commissioner and the
Commissioner practically unfettered in relation to their decisions.

Samander was decided in 1954, before Pakistan’s first constitution of 1956 and in
the absence of fundamental rights protections. While in the same case, Justice
Akram held that the court could not enquire into the validity of the order
passed by the Commissioner (under Section 50 of the FCR), owing to the bar
on jurisdiction in Section 60* of the FCR, Justice Cornelius provided a lengthier
deliberation on why it was “impossible for this court to apply any principles what-
soever which may possess the slightest validity for judging the correctness or oth-
erwise of their decisions (under the FCR).” Decisions of the nature prescribed by
the FCR, he said, were “obnoxious to all recognized modern principles governing
the dispensation of justice” and were not proceedings in justice but to be regarded
as “proceedings before administrative agency.” His critique of the FCR — which is
what subsequent cases have cited — led him to conclude that decisions under the
FCR’s provisions were not of an appealable nature. Calling the FCR’s guiding
principle one of “public policy” he ruled that the court was not competent to enter
that arena. Ultimately, Justice Cornelius took the obnoxious nature of the FCR to
mean that the courts could not intervene.

Starting with Pakistan’s first constitution in 1956, the Fundamental Rights
provisions in the three constitutions (1956, 1962, and 1973) have given the apex
courts more power to intervene. In the present constitution (1973), Articles 8-28
cover Fundamental Rights, and some of these include: Article 8, declaring laws
inconsistent with Fundamental Rights to be void; Article 10/10A against arrest
and detention and right to fair trial; Article 14—16, against violation of the dignity
of man, and for freedom of movement and assembly; Article 19, conferring free-
dom of speech; and Article 25, granting equality before law and equal protection
of law.*

The question of the frontier and the ambit of the FCR was deemed one of (bad)
classification in the Peshawar High Court in Khan Abdul Akbar Khan v. The
Deputy Commissioner of Peshawar (1957). The court considered if Article 5 of
Pakistan’s 1956 constitution — equality of all citizens before the law — conflicted
with sections of the FCR that could be enforced “only against Pathans and
Balochis and against such other classes [as government notifies].” In this case,
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Justice Kayani considered the claim that the FCR singled out Baloch and Pashtun
tribes as “special objects of extra judicial ferocity” and was discriminatory. He said
that “although Pathans make a good class, if they are classified for the purposes of
the Regulation, it means that there is some rational relationship between the
Pathans and crime.” Reasonable classification, he noted, necessitated that the
process as well as the object for which discrimination was sought be rational.
The classification in the FCR amounted to “racial discrimination and is as open
to criticism as discrimination between a ***** and a white man.” His ire was
directed at Section 8 of the FCR which, he noted, “makes the law a perfect ass,
and the Deputy Commissioner (DC) can ride it to any goal within the five broad
clauses of subsection 3.” The five options available to the DC included his pre-
rogative to remand the case to the Council of Elders; to refer it to a second council;
to refer it to the civil courts; to pass a decree in line with the council’s findings; or
declare that the case required no further proceedings.

More recently, in the 2009 Peshawar High Court case of Murad Ali vs. Assistant
Political Agent, Landi Kotal, Justice Ejaz Afzal Khan addressed the claim that the
court’s jurisdiction to order the release of the petitioner — incarcerated under the
FCR - had been ousted under Article 247 (7). He wrote, “we cannot sit with our
eyes shut, with our hands folded and with our legs crossed so as to acquiesce to
what is illegal altogether [...].” And when counsel for the state invoked the conflict
situation in the FATA calling it “war-like by every attribute,” Justice Khan
responded, “it, to our mind, cannot influence the course of law, which is to
remain alike whether it is war or peace.” He drew upon Justice Salahuddin
Ahmad’s opinion in the Manzoor Elahi case examined above and held:

Where fundamental rights are available even to the residents of tribal area and the
provisions of the constitution guaranteeing them are not only mandatory but self-
executing, a High Court has jurisdiction under Article 199 of the constitution to grant
relief to a person incarcerated illegally. [Otherwise, as counsel for the state is con-
tending] the fundamental rights with all their guarantees in the constitution would be
reduced to a farce, which we are afraid, can never be the intent of its framers.

In 2014, the Peshawar High Court again had to determine the question of its
jurisdiction over FATA in light of the bar contained in Article 247.%° The Chief
Justice, Mian Fasih-ul-Mulk, noted that the jurisdictional question had arisen
multiple times, and outlined the current consensus: if the corpus of dispute related
to the tribal areas, then jurisdiction of the Supreme Court and High Courts would
not extend, but if the cause of action had arisen outside the FATA, then the issue
was to be looked into “in the facts and circumstances of each case.” Here, the
courts have not read the constitutional provision as a blanket ousting of jurisdic-
tion, but have reserved the authority to look into the particulars of “each case.”*®
The court partook in a delicate navigation of the jurisdictional question: it held
that if there was a contract between two persons pertaining to the construction of a
building in the tribal areas, then Article 247 would come into operation and the
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aggrieved party would not be able to invoke court jurisdiction. But if the contrac-
tual performance had been carried out in the settled areas (under regular admin-
istration), then even if “the corpus” were located in the tribal areas, it would
depend on the facts and circumstances of each case.

The court noted that although the Constitution guarantees equality and funda-
mental human rights to all its citizens, the people of the tribal agencies were at the
mercy of one person, the Political Agent: “the administrative head [...] who can
prosecute anyone and pass judgments as he deems fit, and combines executive and
judicial powers.” It went further than to simply note a contradiction in constitu-
tional provisions. Recognizing that only Parliament could address the question of
inconsistency between constitutional provisions, the court felt it “necessary to
make an advice to Parliament through the Federation for making suitable amend-
ments in Article 247 (7) of the Constitution so [...] the people of FATA could
invoke the jurisdiction of this Court or of the Supreme Court in case of infringe-
ment of their fundamental rights [...].”

In a historic move in May 2018, Pakistan’s Parliament voted to merge the
FATA with the Khyber Pakhtunkhwa province. After the stipulated transition
period of two years, the FATA are expected to come under regular court jurisdic-
tion and shed their “special” status. Given power asymmetries within states and
between states, and geopolitical calculi, perhaps it is not surprising that rescripting
FATA'’s constitutional status took over six decades after national independence.

How does the law fare?

Noor Khan’s father was one of those killed in the drone strike on 17 March 2011.
Noor, in concert with a UK-based law firm Leigh Day & Co, and backed by UK-
based legal charity Reprieve, initiated legal proceedings against the UK Secretary
of State for Foreign and Commonwealth Affairs, William Hague. Noor’s counsel
asserted that British intelligence agencies provided locational intelligence to the
C.ILA., and that since intelligence agency employees were civilians and not
“combatants” (in the absence of a declared war), they did not enjoy immunity
under domestic criminal law for murder, or under international law for war
crimes.*” Noor’s counsel first wrote to Hague’s office asking for information —
“declaratory relief” — under his “duty of candour in judicial review proceedings.”
The reply from Hague’s office stated:

The long-standing policy of successive Governments has been to give a neither confirm
nor deny response to questions about matters the public disclosure of which would
risk damaging important public interests, including national security and vital rela-
tions with international partners . .. [we have] considered carefully whether it would be
possible to make an exception in this case by providing a substantive response to any
of the requests for information contained in your letter [...] The considered conclu-
sion is that it would not be possible to do so.
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Noor then petitioned the High Court, noting that the U.S. government’s “broad
interpretation of the doctrine of self-defense to include an action of pre-emptive
self-defence (which would give rise to a right to use force even where the threat of
an armed attack is remote)” was a view that was not shared by the UK
Government.” Noor’s counsel quoted Lord Goldsmith, the Queen’s Attorney
General, on the doctrine of pre-emptive self-defense:

The U.S. has been arguing for recognition of a broad doctrine of a right to use force
to pre-empt danger in the future. If this means more than a right to respond propor-
tionately to an imminent attack [...] this is not a doctrine which, in my opinion, exists
or is recognized in international law.

His counsel asserted that the correct position was the doctrine of “anticipatory
self-defence,” which applies “only when the necessity for an anticipatory strike is
instant, overwhelming, leaving no choice of means and no moment for
deliberation.”

The High Court rejected Noor’s claim, saying any judgment in the case would
mean passing judgment on U.S. conduct:

It is plain, from the nature of the claims, that the purpose of the proceedings in
England and in Pakistan is to persuade a court to do what it can to stop further
strikes by drones operated by the U.S. [but the principle is that] the courts will not sit
in judgment on the sovereign acts of a foreign state [for that would] imperil relations
between the states [] The claimant cannot demonstrate that his application will avoid,
during the course of the hearing and in the judgment, giving a clear impression that it
is the United States’ conduct in North Waziristan which is also on trial.

To the claim made by Noor’s counsel that the petition only sought “declaratory
relief,” Lord Justice Moses responded, “I reject the suggestion that the argument
can be confined to an academic discussion as to the status of the conflict in
North Waziristan.”

Noor appealed the decision. In January 2014 the Court of Appeal decided that
Noor’s claim could not continue, cutting the jurisdiction that Pakistani citizens
and lawyers were trying to weave with UK-based counterparts:*®

a finding by our court that the notional UK operator of a drone bomb which caused a
death was guilty of murder would inevitably be understood (and rightly understood)
by the U.S. as a condemnation of the U.S. [...] Although the findings would have no
legal effect.

Recent scholarly attention to war and its violence has underscored the inadequacy
of the law. Derek Gregory, for instance, reads the legal in the context of war under
the sign of loss. He writes, “The invocation of legality works to marginalise ethics
and politics by making available a seemingly neutral, objective language:
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disagreement and debate then become purely technical issues that involve matters
of opinion, certainly, but not values” (2011: 247). Gayatri Spivak (2004: 82),
discussing the details of U.S. v. Zacarias Moussaoui,” advocates an ethical
interruption of the epistemological. She shows how the war has been “zoomed
up to an abstraction” i.e. terrorism, and zoomed down to a lawsuit. In her own
words, “It is a war on terrorism reduced at home to due process, to a criminal case
[...].” This is an insightful and urgent rendering of the relationality that framings
of empire try to get at — violence and bloodshed “there,” reduced to a criminal
case “here.”

However, a lawsuit may not only or always be a reduction — it may be a clearing
of the bloody mess created by war, a way of stanching the violence, of shaming
sovereigns, of rendering visible what the makers of war would prefer stayed
hidden. Crucially, it permits the “negotiability of incommensurables” (Comaroff
and Comaroff, 2004: 539, 2006; see also Cheema, 2016; Comaroff, 2007; Rajan,
2017; Ticktin, 2006).”” And while the courts can be one site of politics, this is not
necessarily a “displacement.” In the FATA, for instance, the past year has seen the
growth of a youth-led movement headed by Manzoor Pashteen that has held
rallies, attracting large numbers, in all of Pakistan’s big cities and is demanding
an end to the brutalization of the FATA in the wake of the events of September 11.
The stakes in some political projects are so urgent, the available fora so unwelcom-
ing, that multiple fora have to be constituted, made amenable, and multiple fronts
worked (Comaroff and Comaroff, 2006; Allen, 2009; Weizman, 2017). This van-
tage point on the legal makes for a more anticipative valuation of the law in
mounting a politics of resistance, protest and complaint, one which is tied to the
distinctive lineages anchoring lawfare and its possibilities.

Conclusion

In this essay, I have examined sovereign accidents as products of entanglements
between laws, lies, histories, and life — valued differentially — which expose as well
as constitute the workings of empire and postcolonial statchood. What follow the
accidents are adjudications — of rights, the value of some lives, and the reach of and
fractions within the state. The drone lawsuits are casting the sovereignty question
in Pakistan in a new light — this is not the usual tussle over sovereignty between
state institutions as in the caselaw adjudicating the constitutionality of successive
military takeovers (Newberg, 1995). A segment of the most disenfranchised —
socially, constitutionally, historically — of Pakistan’s population, in asking the
state to assert its sovereignty, is enlarging its meaning. These lawsuits are
reminders that the sovereign has to protect, to make live. They can orient con-
ceptions of sovereignty away from negatively derived understandings — such as
through exceptions — towards a generative, more positive sovereignty.”' Attention
to particular cases, and how details of due process unfold or are obstructed can
show how sovereignty is battered strike after strike, case after case, but also how it
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may be salvaged, and dispels that sense of inevitability that accompanies discus-
sions of state crisis in the global south.

The disappointments and pitfalls of postcolonial statehood — what Eqbal
Ahmad called the “defective character of what we were at the time calling libera-
tion, azadi, freedom” — have been superbly documented (Ahmad, 2000; Scott,
2014). The jurisprudential archive I have examined, and the conceptualization of
FATA I have attempted here lets us see that the promise of postcolonial statehood
wanes and waxes — that the temporality of postcolonial promise may not neces-
sarily and consistently tend towards attrition.

What is the demand made by circumstances and stakes on conceptualization?
(Scott, 2009: 396; Weizman, 2017). And then as the next step, what would the
political demand of such scholarly attention to the FATA be? Sally Engle Merry
and Susan Bibler Coutin, aiming to show how knowledge systems constitute a part
of conflicts instead of being extrinsic to them, write that “anthropologies of conflict
can make visible alternative accountings that demand rather than defer justice”
(2014: 13). It is this demanding that I hope to add a voice to: to anthropologies
that demand, that stress the urgency of stakes and are impatient, which is not to
say that all anthropology must be, or even can be all this. But some times and some
places make demands for justice, not deferral.

I turned to a war-torn region not for lessons in violence, exceptions to the law,
and the limits of democratic practice and theory, but for instruction in the legal,
the political, and the violence that democracies unleash. Nasser Hussain, thinking
with the destruction of Samarra in Iraq, has asked how colonial tactics live on in
the postcolony (2013: 92). Hussain leaves us with an urgent question: What does it
mean to live politically in the postcolony? (2013: 94). One starting point could be to
build a repertoire of successful, promising, failed, frustrated, and fraying attempts
to live politically in the postcolony; to show the imperial ecologies that shore up or
frustrate such attempts, and how, when, and why; and to examine how political
forms and sites are articulated. This essay has offered a part of such a repertoire
and pieced together an account of colonial continuity, postcolonial democracy and
legality, and imperial lethality in the ongoing “war on terror”. A story about
Pakistan, a story that begins and ends with the U.S. — a story about empire,
how can it be otherwise?

Postscript

Lahore, April 2018

Thousands have gathered at this rally called by the Pashtun Tahaffuz Movement
(Movement for Protection of Pakhtuns). Manzoor Pashteen takes the stage. To
cheers from a charged audience, he says

Tell us how much money did you get in return for the Pakistani citizens you sold to
Americans. We will raise funds on our own and pay you so that our loved ones can be
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brought back. We don’t even demand that you release them. Present them before
courts and punish them under the law if they are found involved in any crime.

The Pakistan military is being addressed and asked to account, not for money, but
for the people sold to the U.S. in exchange for the money. The U.S. is not the
addressee, but it is getting in the way.
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Notes

1. Faiz (1911-1984) is one of the most celebrated Urdu poets. This verse is from the poem
Dua in his collection titled, Sar-e Wadi-e-Sina.

2. The Commonwealth War Graves Commission (2012) maintains a website: https://www.
cwgc.org/

3. Since the merger of the FATA with Pakistan’s Khyber-Pukhtunkhwa province, gov-
ernment documentation has begun referring to the region as “erstwhile FATA.” The
agencies are now districts. Since this essay concerns the pre-merger period, I continue to
refer to the region as FATA.

4. “Obama’s speech on drone policy.” The New York Times, 23 May 2013. https://www.
nytimes.com/2013/05/24/us/politics/transcript-of-obamas-speech-on-drone-policy.html

5. TBLJ statistics. “C.I.LA. and U.S. military drone strikes in Pakistan, 2004 to present.”
Available at: https://docs.google.com/spreadsheets/d/INAfjFonM-
Tn7fziqiv33HIGt09wgLZDSCP-BQaux51w/edit#gid! /4694046452 Their most recent
strike used in the count is 24 January 2018.

New America Foundation statistics. “Drone Strikes: Pakistan.” Available at: https://www.
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newamerica.org/in-depth/americas-counterterrorism-wars/pakistan/ Their most recent
strike used in the count is 4 July 2018.

U.S. Director of National Intelligence data from 20 January 2009 — 31 December 2016, and
not Pakistan-specific. Available at: https://www.dni.gov/files/documents/Newsroom/Press
%?20Releases/ DNI+Release+on+CT+Strikes+Outside+Areas+of-+Active+Hostilities.
PDF https://fas.org/irp/news/2016/07/odni-strikes.pdf

Also see: Long War Journal data from 2004 to 2009. Available at: https://www.longwar
journal.org/multimedia/US-strikes-Pakistan-Sept2009/ An updated count of the total
number of strikes in Pakistan is available but the death count has not been updated. See:
“U.S. airstrikes in Pakistan.” Available at: https://www.longwarjournal.org/us-airstrikes-
in-the-long-war

Scott S. “C.I.A. is disputed on civilian toll in drone strikes.” New York Times. 11 August
2011. Available at: https://www.nytimes.com/2011/08/12/world/asia/12drones.html?
mtrref=www.google.com&gwh=912865F2D0E24571C484595C44592728&gwt=pay

. Since 1979 the contours of criminal jurisdiction in the FATA are shaped by the FCR

and the Pakistan Code of Criminal Procedure (PCCP). More recently, the Adult
Franchise Act was extended to the FATA in 1996; the National Disaster
Management Ordinance and Authority in 2008; and the Pakistan Political Parties Act
in 2011. Local administration falls under the FATA Secretariat. Since 2011, appeal from
the Political Agent’s order lies to the Commissioner of the adjacent Settled District and
then to the FATA Tribunal. Some other legislation includes: The Regulation of Mines,
Oilfields and Mineral Development Act of 1948, extended to the FATA in 1956; the
Companies Act of 1913 extended in 1965; the Pakistan (Control of Entry) Act 1952
extended in 1965; and the Suppression of Terrorist Activities Act 1975. This is not
intended as an exhaustive list (see UNDP, 2015). I am thankful to Sana Haroon for
stressing the need to distinguish the FCR from the larger governance framework for
the FATA.

. In Nichols (2013: 104, 118). See Hopkins (2015) for an argument that the FCR had

origins in property rules (p. 379). This mix of factors was generative of similar legisla-
tion elsewhere in the empire (Kolsky, 2015; Nichols, 2013) — for instance, the Punjab
Frontier Murderous Outrages in the Punjab Act (MOPA), enacted in 1867, did away
with the right to appeal and trial and stipulated that hearings would be conducted by
executive officers. Henry Maine, a key architect of the MOPA, considered it to be “a
signal example of the tenderness of [the] Government for law and legality,” for those
targeted by the MOPA did not deserve even that “semblance of respect which was
sometimes given great crime” (Authority of the Governor-General, 1867: 195).

. On the dual sense of jurisdiction, see Justin Richland (2013) and Marianne Constable

(2010). Recent anthropological scholarship has provided important insights into the
jurisdictional: In addition to Hussein Agrama’s (2012) elucidation of the problem-
space of secularism as involving drawing distinctions between the religious and
the political, Richland (2013) has grounded sovereignty in practices of jurisdiction,
and Jeffrey Kahn (2017) has emphasized the spatial infrastructures of jurisdiction.
Richland has argued that the lens of jurisdiction enables us to see how sovereignty is
“an ongoing accomplishment” of legal practice (2018: 270). This squares with
the approach to sovereignty — not as ontological ground of power, but as always
in formation — suggested by scholars such as Thomas Blom Hansen and Finn
Stepputat (2006).
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9.

10.

11.

12.

13.

In a world of nation states, the framing of empire serves to highlight the egregiousness,
the out of place-ness, and bloatedness of something bigger than a nation state. Ann
Stoler proposes “imperial formations” for the emphasis it allows on the processual and
gradated nature of sovereignty rather than the fixedness of the term “empire” (2006:
128). Catherine Lutz warns us to avoid the “singular thingness” empire implies (2006:
583). The centrality of the territorial imperative is one reason scholars have moved away
from “empire.” Engseng Ho urges that multi-sited ethnographies be framed within
transnational fields of power, and prefers “‘ongoing imperialism™ to postcolonialism
(2004: 211). Mindful of such cautions, I keep the term for it actively discourages sev-
ering analysis of the U.S. from other states. It enables me to push against portraits of
the epistemic space of the U.S. as “self-contained” (Hussain, 2003: 32; see also Benton,
2010: 282-284; and for what I see as an example of such a portrait, see Kahn, 2011).
Here, I am viewing empire as the spilling over boundaries. Empire is in excess. The U.S.
has 800 military bases around the world (Lutz, 2006). This spilling over does not erad-
icate boundaries — in fact, the material I consider in this paper shows how spillovers
might make struggles for boundary making and according them respect more insistent
and urgent. Consider the following: the Jamaat-e-Islami’s (Party of Islam) slogan in the
2013 general election in Pakistan — painted on all manner of public infrastructure from
Mingora to Peshawar (cities in the Khyber-Pukhtunkhwa province of Pakistan) to the
capital city, Islamabad — was: “amreekii ghulami say nijaat” (freedom from American
slavery). Nearly every standing wall — for most had been destroyed — that met the eye in
Mingora in 2012 declared, “USAID: FROM THE AMERICAN PEOPLE.” Imran
Khan’s promise of a Naya Pakistan [New Pakistan] in the 2013 general election was
premised, importantly, on standing up to the U.S. political-military behemoth. Khan
was elected as the country’s Prime Minister in 2018 and is the leader of the Pakistan
Tehreek-e-Insaaf (Pakistan Movement for Justice).

The efficacy and ethics of U.S. Counterterrorism Strategy.” The Wilson Center.
Accessed 10 February 2013. https://www.wilsoncenter.org/event/the-efficacy-and-
ethics-us-counterterrorism-strategy

Hugh Gusterson, discussing the difficulties of immersive research in some situations,
calls the necessity of patching together many data sources “heterogeneous engagement”
(2017). And Eyal Weizman calls his practice of assembling evidence of state violence
from multiple sources — including testimony and material evidence — “counterforensics.”
Such practice engages conditions of “structural inequality in access to vision, signals,
and knowledge” (2017: 31, 58). AnthroPod 36, Cultural Anthropology website. 2017.
Drone: Anthropology, Poetry, Military. Available at: https://soundcloud.com/cultural-
anthropology/drone-anthropology-poetry-military (accessed 13 July 2018)

McVeigh Karen (2013) “Drone strikes: Tears in Congress as Pakistani family tells of
mother’s death.” The Guardian, 29 October. Available at: https://www.theguardian.
com/world/2013/oct/29/pakistan-family-drone-victim-testimony-congress (accessed 29
January 2014).

“Obama’s speech on drone policy.” The New York Times. 23 May 2013. Available at:
https://www.nytimes.com/2013/05/24/us/politics/transcript-of-obamas-speech-on-
drone-policy.html

This account is put together from video footage that circulated on Pakistani news
channels. Some footage is available online. A Dunya News clipping (“Raymond
Davis Talk With Lahore Police Officers™) is available on YouTube: https://www.you

299
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14.

15.

16.
17.

18.

19.

20.

21.

22.

23.

24.

tube.com/watch?v14QuqUa43k17c.

Davis has written his version of what happened in The Contractor: How I Landed in a
Pakistani Prison and Ignited a Diplomatic Crisis (2017).

Walsh, Declan and Ewen MacAskill. “American who sparked diplomatic crisis over
Lahore shooting was C.I.LA. spy”. The Guardian. 20 February 2011. https://www.the
guardian.com/world/2011/feb/20/us-raymond-davis-lahore-cia

Mazzettii Mark. “How a single spy helped turn Pakistan against the U.S.” New York
Times. 9 April 2013. https://www.nytimes.com/2013/04/14/magazine/raymond-davis-paki
stan.html

“I resigned because I was being forced to give immunity to Raymond Davis.” The Express
Tribune. 15 November, 2011. http://tribune.com.pk/story/292152/i-resigned- because-i-
was-being-forced-to-give-immunity-to-raymond-davis/

Mazzettii 2013.

“Davis buys his flight to freedom.” DAWN. March 16, 2011. https://www.dawn.com/
news/613726

See also: Tanveer, Rana. “Diplomat or not, Davis departs.” The Express Tribune. 17 March
2011. http://tribune.com.pk/story/133324/raymond-davis-indicted-in-double-murder-case/
“U.S.” drone strike kills 40 in Pakistani tribal region.” BBC News. 17 March 2011.
https://www.bbc.com/news/world-south-asia-12769209

Chance, Jason Puskar tells us, comes from the Latin casus, and the root is cadere which
means to fall or to happen (Puskar, 1999: 4). This term is related to accidere, to fall down,
which is the direct source of “accident” (p. 5). Noting that both chance and accident hew
closely to the case, Puskar takes accident to refer to a specific event. His is a historical
examination of why and how accepting accidentproneness became a basis for collectivity
in post-Civil War America (p. 11, 25). He suggests why it was selectively attractive:
“affluent white writers were probably more sensitive to the threat of chance simply
because they faced correspondingly fewer threats of any other kind [...] African
Americans during these years were so routinely confronted with social injustice and
racial violence that more concrete enemies than chance were usually near at hand” (p. 18).
Woods, Chris. Get “the data: The Pakistan Government’s Secret Document.” The
Bureau of Investigative Journalism. 22 July 2013. https://www.documentcloud.org/docu
ments/1010104-tbij-fata-doc-redacted1.html. Government officials I contacted (I am
deliberately withholding specifics such as what departments they work at) could not
provide confirmation regarding the details of this ‘leak.’

Chatterjee, Pratap. “The C.I.A.’s unaccountable drone war claims another casualty.”
The Guardian. 7 November 2011. https://www.theguardian.com/commentisfree/cifamer
ica/ 2011/nov/07/cia-unaccountable-drone-war

DOD Dictionary of Military and Associated Terms. Accessed 20 June 2018. http:// www.
jes.mil/Portals/36/Documents/Doctrine/pubs/dictionary.pdf?ver2018-03-27- 153248-110
McKelvey, Tara. “A former ambassador to Pakistan speaks out.” Daily Beast.
20 November 2012. http://www.thedailybeast.com/articles/2012/11/20/a-former-ambas
sador-to-pakistan- speaks-out.html

A Record of the Expeditions Undertaken Against the Northwest Frontier Tribes. 1874.

W. H. Paget.
Chatterjee Pratap. “How lawyers sign off on drone attacks.” The Guardian. 15 June
2011. https://www.theguardian.com/commentisfree/cifamerica/2011/jun/15/drone-

attacks-obama-administration
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30.
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32.

33.

34.

35.

36.
37.

U.S. Embassy Cables: Pakistan backs U.S. drone attacks on tribal areas.” The
Guardian. 30 November 2010. http://www.theguardian.com/world/us-embassy-cables-
documents/167125

Asghar Raja. “U.S. drone attacks intolerable: PM: No secret accord with Washington,
NA assured.” DAWN. 21 November 2008. https://www.dawn.com/news/331036

Aqil Shah has referred to such arguments as “knee-jerk nationalist” reactions. “Aqil
Shah on Drones, Nationalism and the Public Discourse.” S02 E05. How to Pakistan —
With Mosharraf Zaidi and Fasi Zaka. 26 May 2016. Accessed: https://podtail.com/en/
podcast/how-to-pakistan/s02-e05-aqil-shah-on-drones-nationalism-the-p/

Article 51 reads: Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against a Member of
the United Nations, until the Security Council has taken measures necessary to main-
tain international peace and security. Measures taken by Members in the exercise of this
right of self-defence shall be immediately reported to the Security Council and shall not
in any way affect the authority and responsibility of the Security Council under the
present Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

“Press Conference by the President.” The White House, Office of the Press Secretary. 15
February 2011. https://www.whitehouse.gov/the-press-office/2011/02/15/press-confer
ence-president

Brisbane, Arthur S. “An American in Pakistan.” The New York Times. 26 February
2011. http://www.nytimes.com/2011/02/27/opinion/27pubed.html

Joseph Masco has shown how the litigation around the state secrets privilege in the U.S.
begins in state practices of deception (2010: 453). Masco notes that “there has always
been a profound separation between citizens and the state, and the practice of demo-
cratic politics has always been a highly mediated one.” What empire helps to draw into
the frame is how, for Pakistan, the U.S. enters that mediation, often in a disruptive
manner — the state-citizen relation in some places. The state-citizen relation in some
places bears a greater burden.

The Bush Years: Pakistan strikes 2004-2009.” The Bureau of Investigative Journalism.
https://www.thebureauinvestigates.com/drone-war/data/the-bush-years-pakistan-
strikes-2004-2009.

“House-owner called after missile attack.” DAWN. 5 December 2005. https://www.
dawn.com/news/168567/house-owner-called-after-missile-attack

In December 2006, the Pakistan Press Foundation Aslam Ali Press Freedom Award was
posthumously conferred on Hayatullah. He was also awarded the International Press
Freedom Award by the Canadian Journalists for Free Expression. PBS Frontline, “A
Journalist in the Tribal Areas.” https://www.pbs.org/wgbh/pages/frontline/taliban/
tribal/hayatullah.html

The Foundation for Fundamental Rights has made some case material available on its
website: http://rightsadvocacy.org/drone_litigation.html

First Information Report (F.I.LR.) is the first step in initiating legal proceedings in
criminal lawsuits. It is filed at the police station in the jurisdiction of which the
crime occurred.

Material obtained from lawyers.

Horton, Scott. The Rizzo investigation. The Harper’s Blog. 11 November 2011. http://
harpers.org/blog/2011/11/the-rizzo-investigation/
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38. The case has been tracked through the author’s interviews with lawyers, examination of

court material, and newspaper coverage.
See, for instance: Asad, Malik. High court restores F.I.R. against ex-C.I.A. station
chief. DAWN. 16 January 2018. https://www.dawn.com/news/1383208; Imran,
Mohammad. “IHC declares transfer of F.I.LR. against ex-C.I.A. station chief in 2009
drone case ‘illegal.”” DAWN. 15 January 2018. https://www.dawn. com/news/1383089/
ihc-declares-trans fer-of-fir-against-ex-cia-station-chief-illegal

39. PLD 1975 Supreme Court 66.

40. Kohlu was in the provincially administered tribal areas (PATA). Later, PATA were
brought under regular court jurisdiction.

41. This emergency proclamation was made during a period of democratic rule in Pakistan
(under Zulfigar Ali Bhutto’s government).

42. PLD 1954 SC 228.

43. Section 60 of the FCR read: Except as therein otherwise provided no decision, decree,
sentence or order given, passed or made or act done, under Chapter 3, 4, 5, or 6 shall be
called in question in, or set aside by, any Civil or Criminal Court.

44. T am listing some of the ones subject to litigation vis-a-vis the FATA.

45. PLD 2014 Peshawar 132, Abdul Bari v. Director, Livestock & others.

46. The Supreme Court, however, in Additional Chief Secretary (FATA) v. Piayo Noor
(2014 SCMR 17) ruled that the competent authority would be under the FCR.

47. Material obtained from lawyers through email requests.

48. On the interplay of scale and jurisdiction, see Valverde (2009: 146, 154).

49. Moussaoui is currently serving life imprisonment at the Federal prison in Florence,
Colorado. He pleaded guilty (after a series of attempts and reversals) in U.S. Federal
Court to multiple counts of conspiracy against the US and its state employees.

50. On the colonial origins of international law, see Anghie (2004).

51. Danilyn Rutherford (2003) examines the pursuit of sovereignty in West Papua, the
possibility of generative forms of power, and the relation between sovereignty and
audience (see also Bishara (2017) on popular sovereignty and Palestine, and Bonilla
(2013) on sovereignty in the Caribbean).
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